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To Strike" in the above-referenced proceeding.
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Washington, D.C. 20554

In The Matter Of

Amendment of Section 73.202(b),
Table of Allotments,
FM Broadcast Stations
(Berlin, De Forest, Wautoma, and
Markesan, Wisconsin

RM Nos. 8197, 8279

TO: Chief, Allocations Branch
Policy and Rules Division
Mass Media Bureau

OPPOSITION OF MARKESAN BROADCASTING COMPANY

To "STATEMENT FOR THE RECORD AND MOTION TO STRIKE"

On August 6, 1993, De Forest Broadcasting Company, through

counsel, filed with the Commission a document entitled "Statement for

the Record and Motion to Strike" (referred to herein as the "Statement

and Motion"), directed to the July 15, 1993, Reply Comments filed herein

by Mark J. Kastein, d/b/a Markesan Broadcasting Company ("Kastein").

Kastein, by his attorney, herewith opposes that Statement and Motion,

by stating as follows: 1

1 Counsel for Kastein did not receive the De Forest Pleading until August 19,
1993. It was not served on counsel at the address shown in Kastein's Reply Comments
filed herein on July 15, 1993, but instead was mailed to counsel's former address.
Accordingly, Kastein has requested additional time in which to respond to the
Statement and Motion.
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The Statement and Motion Should Be Stricken As Unauthorized

Section 1.415 of the Commission's Rules specifies the

documents to be filed in a rule making proceeding. They are

(1) comments, and (2) reply comments. Subsection (d) provides:

No additional comments may be filed unless specifically
requested or authorized by the Commission.

The Statement and Motion contains "additional comments" within the

meaning of the rule. It was not specifically requested, nor is it

authorized, by the Commission. The Commission does not accept such

pleadings.2 Accordingly, the Statement and Motion should be stricken as

unauthorized.

The Statement and Motion Attempts To Cure
De Forest's Failure To File Timely Comments

For whatever reason, De Forest declined to file comments in

response to the Public Notice announcing the acceptance of Kastein's

Markesan proposal (the "Public Notice").3 Its silence on the Markesan

proposal ought now, in the interest of fairness to the other parties in the

proceeding, to be held against it. The comment deadline in this round of

the proceeding was July 15, 1993, as announced in the Public Notice.

The Commission should not sanction De Forest's tactic of laying in wait

to see what comments were filed by the deadline prescribed by the

Commission, then filing unauthorized comments thereon. De Forest's

2 See, for example, Campbellsville and Mannsville KY, 8 FCC Rcd 2880 n. 2
(MMB 1993).
3 Petitions for Rulemaking Filed, Report No. 1949, June 30, 1993. See
Attachment A hereto.
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conduct reflects a either a miscomprehension or misuse of the

Commission's processes. 4

Kastein's Reply Comments Were Timely And Duly Filed,
And Caused De Forest No Prejudice

The Statement and Motion places great reliance on the fact that

the title of Kastein's July 15, 1993, filing is "Reply Comments," arguing

that they were unauthorized and improperly filed. This is simply not true.

The Public Notice specifically advises:

Reply Comments to this counterproposal should be submitted in
this docket no later than 15 days (rather than within 30 days)
after the date of this Public Notice.

(Emphasis added.) Kastein followed the requirements of the Public

Notice. He was no less entitled to file reply comments than was De

Forest.

Since the Public Notice announced that it was accepting

Kastein's Markesan proposal as a counterproposal to the proposed De

Forest allotment, it was incumbent upon Kastein, as advocate for the

Markesan allotment, to state in his Reply Comments why he believes

Markesan should be favored over De Forest. The Reply Comments do not

constitute, as De Forest argues, an "entirely new counterproposal." They

are not rendered defective by the inclusion of material regarding coverage

and market and community data. Indeed, the Reply Comments are

intended to ensure a complete record of this proceeding, and were

entirely within Kastein's right and discretion to make.

4 De Forest admits that it is not entitled to respond to Kastein's July 15, 1993,
Reply Comments. Statement and Motion, at 4.



-4-

De Forest was not deprived of an opportunity to comment upon

a Markesan allotment. It could have filed reply comments on or before

the July 15, 1993, deadline established by the Commission, as Kastein

did. Because the Commission limits the pleading cycle on a

counterproposal to reply comments only, De Forest had no right to

respond further to Kastein's Reply Comments, just as Kastein would

have had no right to respond to De Forest's reply comments, had it filed

them.

Kastein's Technical Proposal Adequately Establishes
The Superior Need For Service At Markesan

If the Commission determines to place the Statement and

Motion in the record of this proceeding, then Kastein offers the following

brief comments in response.

Kastein demonstrated in his Reply Comments the woeful

underservice that the Markesan area presently suffers. The engineering

showing accompanying the Reply Comments defined areas that would be

served by a Markesan facility which are presently without any

3.16 mV1m service whatsoever. This was the frame of reference for

Kastein's observations regarding white areas that would be served.

De Forest's contentions regarding existing service to Markesan

and to De Forest, as well as its other criticisms, are addressed in the

attached engineering statement of Kastein's communications consultant,

Lyle Robert Evans. None of them warrants the relief that De Forest

requests.
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Accordingly, the Commission should disregard the Statement

For the Record and Motion To Strike.

Respectfully submitted,

HALEY, BADER & POTTS
Suite 900
4350 North Fairfax Drive
Arlington, VA 22203-1633
703/841-0606

August 30, 1993
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

IN THE MATTER OF:

AMENDMENT OF SECTION 73.202(8),
TABLE OF ALLOTMENTS,
FM BROADCAST STATIONS,
(BERLIN, DE FOREST AND MARKESAN,

TO: THE COMMISSION

)

)
)
)

WI )

MM DOCKET NO. 93-91
RM-8197
RM-8279

This £ngine.ring Statement conoerns the above

captioned Petition For Rule Making; MM Docket Number. 93-91,

0-8279 ..

Markesan Broadcasting Company (-NBC"), retained

the .ervices of Lyle Robert Bvans, Technical Con8ultant, to

conduot engineering studies and prepare necessary Statemen~s

to be incorporated in Qpposition Of M*rkesan Broadoasting

CO!p!ny To ·Statement For The Record and Motion To Strike".

De For.st Broadcasting Company conclude•• 1.) The

NBC proposal doe. not provide first or second aural serviae

to any service area. 2.) 'l'hQ community of Markesan, WI

receives five (5) aural services, not one (1) as claimed by

NBC.. 3.) NBC incorrec~ly be.eel ~eir PM service t:.o Markesan,

~ on 70 dBu service and completelY omitted any

~ontributions from AM facilities for all calculations.

De Forest further allege. NBC's claims are baBed

(1)



on incorrect eR9in.erng analy.i••

NBC 4i4 caitt the c:ont.ribation. of Standard

aroadc••t. CAM) Stations WMRB, Waupun, an4 -ewe aipon,

'bo~ "i.con.ln, fra. calculation••

Ple14 .trength ...aar...nt. of St.at.ion MMRB and

WCWC aignal., conducted in accord with 47 Code of Pe4eral

Regulation., 173.153 and 173.186, reveal the 5.0 -VIm

••rvice contour of Station NMRR fall. .hort of Marke.an.

Measurements of the Station Newe, Ripon signal ahow the 5.0

.v/_ ¢u~~uu~ .ncompa•••• Markesan, falling 4.2 kilometers

ahort of the calculated 5.0 mV/m contour di*playe4 by De

Poreat Broadcaating Company.

Mark...n receive. this MCWC 5.0 ai;nal only during

daylight hour., which in Dec..ber are '115 am to 4115 pm,

local tiM.

M8C stated facts to the Comaia.ion, .tatiDg

exactly vbat 1t intended. More than 2,000 Marke.an area

reaidenta .hall receive a firat 70.0 4Bu C3.16 ~/m)

-Principal Cc.aunity· PM ..rvice, 1,893 persons if the

calculated -daytime- 5.0 -VIm WCWC ..rvice.contour is

con.idered.

Markeaan receive. -Interference-Pre.- PM service

only from Station MPRK, o-ro, wiscon.in. The calculated,

.pr••~d 54 dBu CO.5 mV/m) of Station 1«>LX doe. not
t'encampaa. Mark...n. It 1. this pre.umed facility that .uat

be con.ieSered in Rul. Makin9 preceding••

( 2)
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With Station WOLK, Baraboo, Wisconsln, oparatinq

vi~ •••umed maxlmum Cl••• B PM Station facl1i~i.a, more

than 3,000 persons r ••i4inv Northwest of Marke..n shall

'receive a aecon4 "Interfarence-Pr••- PM .arvtce.

Ixhibit £-1 of the De rore.~ Bnqineering Statement

4iaplaya a "aeference Contour" for wautoma, Wi.conain. This

contour i. no~ relative. A Construction p.~it i.sued to

Wautoma Radio Company authorize. con.truction of • new PM

Broadcast Station, operating on Channel 226A, at Wautoma,

Wisconsln, FCC Pile Numberl BPH-880421NI. The authorized

Wautc.a station 1.0 .vIm contour falla far ahort of that.

displayed by De Por.st. A copy of the wautoma, .tatton

contour map filed with the FCC is att:ached.

De Por.at reference. a pending Application of

Station WYUR(PM), aipon, Wisconsin, for improved facilities.

~hl. Application, PeC File Number: BPB-9004l2IC, ia

uDgrantable in its present form a. tbe facillte. proposed

cause interference to rel.tin; stations.

It i. believed the De For.at stat...nta origiDate

from a lack of understandlD9 of the techaical fact.,
pre.ented in the Markesan "Counterproposal- ana subsequent

"aeply Comments-.

Thi. Report was prepared by .. persoDally and all

~ facts contalne herein are true of Wi per.onal lmowla4ge or

belief, and on auch .tat_nts mada on belief, they a~e

believed to be t.~ue.

(])



Respectfully submitted,

e R. Evans,
echnical Consultant to:

Mark J. Kastein d/b/a
Markesan Broadcasting Company

August 26'th, 1993

ENGINEERING STATEMENT; CONCLUDED

( 4')



PREDICTED SERVICE CONTOURS
AMENDMENT TO APENDING NEW STATION APPLICATION
'3.1 MHZ. - &.000 KW E.R.P. - 4 METERS H.A.A.T.
WAUTOMA. WISCONSIN
APPLICANT: WAUTOMA RAOIO COMPANY

PREPARED JUNE seTH. 19')
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CERTIFICATE OF SERVICE

The undersigned, an employee of Haley, Bader & Potts, hereby certifies
that the foregoing document was mailed this date by First Class U.S. Mail,
postage prepaid, or was hand-delivered·, to the following:

Michael C. Ruger, Chie~
Allocations Branch
Policy and Rules Division
Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W., Room 8818
Washington, D.C. 20554

Ms. Kathleen Scheuerle·
Allocations Branch
Policy and Rules Division
Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W., Room 8814
Washington, D.C. 205M

Richard J. Hayes, Jr., Esquire
13809 Black Meadow Road
Greenwood Plantation
Spotsylvania, VA 22558

Counsel For DeForest Broadcasting Company

Julie A Blaser d/b/a
Wautoma Radio Company
981 Howard Street
Green Bay, WI 54808

August 80, 1998

JeruldL.Jwoobs,Esquire
Rosenman & Colin
1800 19th Street, N.W., Suite 200
Washington, D.C. 20086

Counsel F . ey H. Mqrphy, Jr.


